Department of Defense

INSTRUCTION

Febr uaré 1, 1991
1403. 2
ASD(FM&P)
SUBJECT : Reduction in Force 1n the Senior Executive Service

(SES)

Ref er ences: (@ Title 5, United States Code, Section 3595,
“Reduction in Force Iin the Senior Executive
Service”

() Title 5 Code of Federal Regulations, Part 359,
“Renmoval fromthe Senior Executive Service;
Guaranteed Placenment in Oher Personnel Sys-
t ens”

(c) Federal Personnel MNManual Supplenent 920-1,
“Cperatlons Handbook for the Senior Executive
Servi ce” _ _

() Title 5, United States Code, Section 8336,
“I'mediate Ret 1renment”

(e) Title 5, United States Code, Section 5384,
“Performance Awards in the Senior Executive
Servi ce”

(f) through (0) , see enclosure 1

A PURPOSE

This Instruction establishes policy, responsibilities, and
procedures in accordance wWwth reference (a) reference (b) and
reference (c) for conducting a reduction in force (RIF) in the
Depart nent of Defense.

B. APPLICABILITY AND SCOPE

This I nstruction:

1. Applies to the Ofice of the Secretary of Defense
(OSD) ; the Mlitary Departnents; the Joint Staff; the Unified and
Speci fied Commands;” the Office of the Inspector General, Depart-
ment of Defense (OIG DoD) ; the U S. Court of Mlitary Appeals
t he Defense AgenC|es and the DoD Field Activities.

2. Applies to all career SES appointees, except for
reenpl oyed annuitants .

3. Does not apply to noncareer or limted SES appoi ntees,
or to SES reenployed annuitants, all of whom serve at the plea-

sure of the app0|nt|ng authorlty and may be separated w thout
recourse to RIF procedures.

4,  Does not apply to enployees outside the SES, regard-
| ess of grade.



C. DEFI NI TI ONS
Terns used Iin this Instruction are defined in enclosure 2.
D. POLI CY

Due to the size and diversity of the Departnent of Defense
and its maj or conponents, and the flexibility wth which assign-
ments can be made under the SES, it is DoD policy that a RIF iIs
to be avoi ded whenever possible.

1. Wen conditions that could culmnate in a RIF are
observed, the major conponent shall review current SES vacanci es
t hroughout the entire conponent, wth a view toward effecting
reassi gnnents that would obviate the R F.

2. |If this process does not elimnate the |ikelihood of a
RIF, the conponent shall explore possible actions through which a
RIF m ght be avoided such as those described as foll ows:

a. The affected conponent shall exam ne occupi ed SES
positions wth a view toward effecting a series of reassignnments
culmnating in the placenent of all affected individuals in bona
f1de SES positions for which they are qualified.

_ b. The affected conponent shall also exam ne the
possible redistribution of duties (reorganization), so as to
relieve the conditions that threaten a RIF.

_ c. The affected conponent shall explore the possibil-
Ity of separating noncareer and |imted SES appointees, as well
as reenpl oyed annuitants, before pursuing a RF.

d. The affected conponent shall also consider sepa-
rating SES nenbers under the discontinued service retirement
provisions contained in 5 u.s.c. 8336(d) (2) (reference (d)) before
Initiating a R F.

3. Before initiating a RIF, the mmjor conponent shall
advi se the Assistant Secretary of Defense (Force nagenent and
Personnel ) (ASD (FMgP)) of the circunstances involved and shall
certify that the alternatives |listed in subsections D.1. and
D.2., above, have been pursued.

4. A conponent inplenenting a RIF shall have w thdrawn
fromits allocation the position resources that supported SES
positions abolished in the R F.

5. It 1s DoD policy that retention registers consist of
all SES Incunbents wthin the area of conpetition who are covered
by this Instruction. Accordingly, separate conpetitive |evels
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based on the qualification requirements of individual positions
shal | not be naintained.

E.  RESPONSIBI LI TI ES

1. The Assistant Secretarv of Defense (Force Management and
Personnel) shall admnister the policies in this Instruction.

2. The Secretaries of the Mlitarv Departments, the Director
of Admnistration _and Managenent. and the Inspector Ceneral of

the Department of Defense shall ensure conpliance with this

| nstruction.
F.  PROCEDURES
1. Areas of Competition. Areas of conpetition ordinarily

shal|l be the entire major conponent and should not be limted to
a single locality, installation, or conmuting area.

2. Retention Register. Al covered senior executives in the
area of conpetition affected by a RIF shall be entered on a
retention register which has been established in accordance wth
the provisions outlined in FPM Suppl enent 920-1, Subchapter S10
section S10-7 (reference (c)) .

3. Conducting The R F

a. Wen a position is abolished or nmodified so that it
no longer nmeets statutory SES criteria, its incunbent displaces
the | owest-ranking individual on the retention register (i.e.,
bel ow the individual’s own ranking) for whose position the quali-
fication requirements are nmet. Qualification requirements are
those reflected in the nost recent official job opportunity
announcenent (JOA) under which recruitnment was conducted to fill
the position. Qualification requirenents different from those
contained in the JOA may be used if consistent with the position
description and approved by the major conponent. The |atter
approacmjshall be used in those instances where there is no JOA
on record.

b. Enployees identified for release fromthe retention
register may be eligible for placenent elsewhere in the Depart-
ment of Defense outside the area of conpetition, or outside the
Department of Defense through the auspices of the Ofice of
Per sonnel Managenent (oPM), through processes prescribed in 5
U.S.C. 3595 (b) (reference (a))

c. Release froma retention register does not itself
suffice to renove an individual fromthe SES. Menbers remain in
the SES, in a pay status, until and unless they are expressly
removed from the SES.



4. Placenent wthin or Renoval From The SES

a. Pl acenent or Renpval of Probationers

(1) A probationer who is selected by conpetition for
rel ease fromthe retention register has no statutory right to be
consi dered for SES vacancies. Accordingly, such probationer my
be renoved from the SES pursuant to procedures specified under 5
Crr 359, subpart D (reference (b)). Pl acenment rights, if any,
are treated in subpart G of reference (b). and subsection F.8.,
bel ow. Appeal s provisions discussed in subsection F.5., bel ow,
should al so be consul t ed.

(2) There is no bar against the placenent of proba-
tioners affected by the RIF in vacant SES positions within the
maj or conponent in which they were enployed in the SES or in a
vacant position wthin the Departnent of Defense, provided such
pl acenent does not deprive a post-probationer of the statutory
right to be assigned to an SES vacancy.

b. Pl acenent of Post Probationers Wthin The SES

(1) A post-probationer who is selected by competi-
tion for release fromthe retention register has a statutory
right to be assigned to any vacant SES position in the Departnent
of Defense for which the qualification requirenments are net.

(a) The major conponent initiating the R F
shall review the qualifications of all post-probationers rel eased
fromthe retention register against the qualification require-
ments of all SES positions throughout that conponent that are
either currently vacant or potentially vacant, i.e., for which
the i ncunbent has submtted a specific notice of resignation or
retirenent. The conponent shall direct that affected individuals
be placed in its vacant SES positions when the qualification
requi renents are net.

(p) If there is no SES position in the conpo-
nent to which a displaced post-probationer can be assigned, the
ASD (FM&P) shall be notified and provided wth a conpleted Stan-
dard Form(sr)-171, “Application for Federal Enploynent, ” for the
Individual. The ASD (FM&P) shall request the other major conpo-
nents to review their SES vacancies and nake a determnation as
to whether or not the individual is qualified for any of them
If qualified, the individual shall be placed in the first avail -
abl e vacancy. |f the individual is qualified for two or nore
exi sting vacancies, the ASD (FM&P), in consultation with the
conmponents having the vacancies, shall decide the position in
whi ch the individual wll be placed.

(cy If an individual is placed in another mgjor
conponent within the Departnent of Defense, the gaining conponent
ordinarily shall be awarded the SES position resource forfeited
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by the | osing conponent under the terns of subsection D.4.,
above.

(d) If an individual fails to accept a directed
reassi gnnent, he or she may be renoved fromthe SES pursuant to 5
CFR 752, subpart F (reference (f)).

(2) If the ASD (FM&P) concl udes that there is no
vacant SES position for which a displaced post-probationer neets
the qualification requirenents, that individual nust be advised
in witing.

(a) The witten notification shall be prepared
under the auspices of the conponent in which the individual is
enployed in the SES. Authority to sign the notice may be del e-
gated within the conponent, as appropriate.

(b) The notice nust be received by the
af fected post-probationer on or before the date his or her nane
s transmtted to OPM for placenent assistance, as descri bed
under paragraph F.4.c., bel ow

(c) The notice nust include the follow ng,
i nf ormati on:

1 The nature of the RIF conpetition,
i ncluding the appointee’s conpetitive area and standing on the
retention register.

_ _ 2 The place where the appointee may
| nspect the regulations and records pertinent to the conpetition
for job retention.

3 Efforts nade to place the enpl oyee in
a vacant SES position within the Departnent of Defense.

4 The date on which the Departnent of
Def ense certified (or will certify) the enployee to OPM for
pl acenent assi st ance.

5 | nf or mat i on about OPM’s pl acenent
assi stance program including what the enployee has to do to
apply (See paragraph F.4.c., bel ow.)

6 The prospective effective date of
renoval if the individual cannot be placed el sewhere in the SES
during the 45-day OPM pl acenent period. |f the specific date is
not known, a “not earlier than” date may be used.



C. Pl acenent Assi st ance bv COPM

(1) If there is no vacant SES position in the
Depart nent of Defense to which a displaced post-probationer can
be assigned (See subparagraph F.4.b. (1), above), OPM nust be
notified in witing, as follows:

(a) The letter of notification nmust be
addressed to the Director, OPM and signed by the Secretar% of
Def ense or the Deputy Secretary of Defense. ~Signatory authority
cannot be delegated, but the letter shall be prepared (and asso-
ciated staff work acconplished) in the conponent where the indi-
vidual is enployed in the SES.

(b) The letter nust contain the Secretary or
Deputy Secretary of Defense's certification that there is cur-
rently no vacant SES position in Departnent of Defense for which
the cited individual is qualified.

_ _ (c) The letter shall also include a copy of the
RIF notice given to the displaced enpl oyee (see subparagraph F.
4.b. (2), above.) and a statenent describing the internal place-
ment effort conducted on the enployee' s behal f. (See subparagraph
F.4.b. (1), above.)

(2) opM’s placenent assistance continues for 45
days, fromthe date of OPM’s witten acknow edgnent of the
agency’s notification described in subparagraph F.4.c. (1) (a),
above. As noted earlier, the individual remains in the SES, on
the rolls of his or her enploying conponent, during this period.

_ és) To receive placenent assistance from OPM the
di spl aced SES nenber nust specifically request it, in witing.

_ _ (a) The menber must furnish OPM a signed SF-171
I ncluding a statenment of the geographical area in which he or she
s available for placement. He or she nust also provide a copy
of the nost recent SES performance evaluation; a one or two page
synopsis, suitable for distribution, of his or her technical and
manageri al experience, addressing the six areas of executive
conpetency in FPM Suppl ement 920-1, Subchapter 5, Exhibit 5A
(reference (c); and a Privacy Act statenent, title 5, U.s.C. 552a
(reference (g)), authorizing OPMto distribute this information
to other Federal Agencies.

(by |f this submssion is not received, OPM
shall conclude that the individual has declined assi stance.

(c) It is the responsibility of the enploying
conponent to notify the enployee in witing of the necessity to
request OPM assistance. (See subparagraph r.4.b. (2) (c), above.
This responsibility includes ensuring that the enployee is cogni-
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zant of the six areas of executive conpetency, cited in subpara-
graph F.4. ¢c. (3) (a), above.

d. Renoval of Post-Probationers fromthe SES

(1) |f a displaced post-probationer declines a
reasonabl e offer of placenent by OPM OPM shall notify the
Department of Defense in witing. At that point, the conponent

may begi n proceduree t O remgve theindividual fram tha SESpuray-
ant"to 5 U.s.c. 3595(b) (4) (reference (a)).

(2) Despite opM’s placenent efforts, if the enpl oyee
IS not appointed to another SES position durin? t he 45-day pl ace-
ment period, OPM shall advise the Department of Defense in wit-
ing. At that point, the conponent may initiate renoval proce-
dures pursuant to 5 u.s.c. 3595(b) (5) (reference (a)).
_ (3) The enpl oyi ng conponent nust give the post-pro-
bationer a witten notice before renmoval. The notice nust
I nclude the follow ng information:

()  The basis for the renoval; i.e., 5 vu.s.c.
3595(b) (5) ﬁreference (a)) if the basis is expiration of the
45-day OPM pl acement period; or 5 u.s.c. 3595(b) (4) (reference(a))
I f the basis is declination of a reasonable offer of placenent.
In the [atter case, the notice nust identify the position offered
and the date on which it was declined.

(b) The effective date of the renoval.

o (c) The appointee’s riﬁgt_to appeal the conpet-
Itive procedures used in the RIF to the Merit Systens Protection
Board (MspB), the tinme limt for making an appeal, and the MSPB

gﬂfic% to which the appeal should be sent. (See subsection F.5.,
el ow.

pl acenent rights outside the SES. (See

F%wﬁ)

subsecti on F.8.,bg

_ _ _ (e) Wien applicable, the aggointee’s eligibil-
Ity for immediate retirement under 5 u.s.c. 8336(d) (reference

()

b. Appeals

a. 5 U.s.C. 3595(c) (reference (a)) provides a ri?ht of
appeal to the MSPB, under 5 u.s.c. 7701 (reference (h)), for
career appointees on the conpetitive procedures taken under a
RF. The right applies to both probationers and post-probation-
ers.

b. Appeals nust be filed wth the MSPB within 20 days of
the effective date of the adverse action. They are submtted to



the MSPB Regional O fice with jurisdiction over the locality
where the action was effected (5 CFR 1201.21, appendix Il (refer-
ence (i)))

c. This information nust be given to the affected
enpl oyee, as provi ded under subparagraph F.4.b. (2) (c) , above.

6. NMoratorium

a. +thee 120-day noratoriumon renovals, cited in 5 U.S.C.
3592 (reference (j)), does not apply.

b. The 120-day noratorium on involuntary reassignents
cited under 5 U.Ss.C. 3395 (e) (reference (k)), does apply except
when to do so would result in the violation of another |aw taking
precedence (e.g., an agency may involuntarily reassign a career
apoi ntee during the 120 day noratorium period if funding for an
activity has ceased, all the positions I1n the activity are being
abolished in a RIF, or failure to effect the reassignnent would
violate the Anti-Deficiency Act.

7. Recor ds

Al'l records pertaining to a RIF, particularly retention
registers and the basic information used to determ ne relative
standin?, must be preserved by the conponent conducting the RIF
for at [east 2 years fromthe effective date of the RIF.

8. @uaranteed Placenent Qutside The SES As a Result of a RF

a. The follow ng categories of SES nenbers displaced by
RIF are guaranteed placenent outside the SES pursuant to 5 U.S.C.
3594 (reference (1)).

o 1. Probationers who were appointed to the SES from
a civil service position held under a career or career-condi-
tional appointment or an appointnent of equivalent tenure.

2. Post - Probat i oners

b. An individual covered under paragraph F.8.a. above,
who is renoved fromthe SES because he or she declined an offer
of placenent in the SES (see subparagraphs F.4.b. (1) (d) or
F.4.c. (l)), could not be offered an SES position by OPM (see
subparagraph F.4.c. (2)), or failed to apply for placenent assis-
tance by OPM (see subparagraph F.4.b. (3) (b), is entitled to be
placed in a continuing civil service position outside the SES,
under conditions described in paragraph F.8.d., bel ow.

C. The guaranteed placenent described under paragraph
F.8. b, above, nust be effected by and within the nmajor conponent
that conducted the RIF, unless a transfer is arranged with
anot her conponent or Federal agency. (A transfer may not take
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pl ace wi thout the agreenent of both the gaining organization and
the affected individual.)

_ d. The offer of guaranteed placenent required under
this section nust neet the follow ng conditions:

(1) The offer nust be to a continuing position,
i.e, one that will continue for at least 3 nonths. Any future
RIF action affecting an individual follow ng placenent outside
the SES woul d be subject to 5 CFR 351 (reference (m).

(2) The position nust be at GS-15 or above, or
equi val ent . This is true even if the individual entered the SES
froma position below the GS-15 | evel.

(3) The enpl oyee nust neet the qualifications
requi renents for the position.

(4) The tenure of the appointnent offered a proba-
tioner, or a post-probationer who at the tine of appointnent to
the SES held a career or career-conditional appointnent (or an
appoi nt nent of equivalent tenure), nust be equivalent to the
tenure of the appointnent held by the enployee at the tine of
entry into the SES.

(a) If the enployee does not have reinstate-
ment rights in the conpetitive service, and if there is no
excepted appoi ntnent authority that the conponent can use, the
conponent may request a special Schedule B authority from OPMto
effect the appointnent.

(b) The provision under subparagraph F.8. d

(4) (a) does not appLy I f the agency does not have a position
W th an appoi ntnment of equivalent tenure or if the appointee is
willing to accept a position having different tenure.

(55 The placenment nmay not cause the separation or
reduction in grade of any other enployee. |f there is no current
vacant position for which the individual qualifies, the Depart-
ment of Defense nust create one.

9. Saved Pav

a. ah enployee placed in a non-SES position under 5 USC
3594 (reference (1)) Is entitled to be paid at the highest of:

(1) The rate of basic pay for the non-SES position
to which assigned,

(2) The current rate of basic pay for the civil
service position which the enployee held inmediately before entry
Into the SES, or



(3) The rate of basic pay held %%?e t he SES immedi-

‘

ately before renoval . (5 u.s.c. 3594 {c) (1) (reference (1))
b. If placenment is in a position in another conponent

or Federal agency, the enployee is still entitled to saved pay.

c. an ¥l oyee receiving saved pay under 5 U.S.C.
3594(c) (reference (1)), based on the rate of basic pay held under
the SES i medi ately before renoval, may receive the full pay even
If It exceeds the 5 u.s.c. 5308 (reference (n)) pay ceiling of
| evel V of the Executive Schedule that is normally applicable to
enpl oyees in the General Schedul e.

‘d.  An enployee receiving saved pay is to have the basic pay
rate increased by 50 percent of each increase in the maximum rate
of basic pay for the grade in which placed until the rate is
equal to the rate in effect for the position in which placed.

(5 U.S.C. 3594(c)(2) (reference (1))

e. |If as a result of an increase in the scheduled rate(s)
of the grade of the enployee’ s position, the enployee's saved pay
becones equal to or lower than the maxi numrate of that grade,
retention ceases and the enployee receives the maxinumrate. For

exanple, if the saved pay falls between GS-15/8 and Gs-15/9, the
employee IS entitled to the Gs-15/10 rate.

G EFEECTI VE DATE

This Instruction is effective inmediately.

~ CHRIYTOPHER JEHN
Assi st ant éecregify of Defense
(For ce Management“and Personnel)

Encl osures - 2
1, Ref er ences

2. Definitions

10
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REFERENCES, conti nued

Xit!e 5, Code of Federal Regulations, Part 752, “Adverse

ct1ons”

Title 5, United States Code, Section 552a, “Records Main-

tai ned on I ndividual s”

gitle 5, United States Code, Section 7701, “Appellate Proce-
ur es”

Title 5, Code of Federal Regulations, Part 1201, “Practices
and Procedures”

Title 5, United States Code, Section 3592, “Renoval fromthe
Seni or Executive Service”

Title 5, United States Code, Section 3395, “Reassignnent and
Transfer within the Senior Executive Service”

Title 5 United States Code, Section 3594, “(Quaranteed

Pl acement in O her Personnel Systens”

TTtLe 5, Code of Federal Regulations, Part 351, “Reduction

| n Force”

Title 5, United States Code, Section 5308, “Pay Limtation”
Title 5, United States Code, Section 3393, “Career BAppoint-

ments™"

1-1
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DEFI NI TI ONS

1. Area of Competition. Each nmajor conponent is a com-—
petitive area.

2. Fourth Estate. For the purpose of this plan only,
every organi zation, collectively, under the purview of the
Depart nent of Defense that is not part of the Departnent of the
Arny, Departnment of the Navy, Departnent of the Air Force, or the
Ofice of the Inspector General of the Departnent of Defense
(01G, DoD) . |t does not include the Defense Intelligence Agency

(DIA) or the National Security Agency/Central Security Service
(NSA/CSS) .

3. Maijor Component. The Departnent of the Arny, the
Departnent of the Navy, the Departnent of the Air Force, the
“Fourth Estate,” or the O G DoD.

4. Post -Probat ioner. An SES career appointee who has
conpl eted the | -year probationary period prescribed under 5

U.S.C. 3393(d) (reference(o)), or who was not required to serve
one.

5. Probationer. An SES career appoi ntee who has not yet
ni shed serving the |-year probationary period prescribed under
U.S.C. 3393(d) (reference(0)).

fi
5
6. Reducti on-i n-Force (RIF). The release of a career
menber of the SES fromthe SES due to the elimnation of an SES
position or its nodification so that it no |onger satisfies
statutory criteria for certification to the SES. Such el im na-
tion or nodification may occur as a result of reorganization,
curtailnment of work, a determnation that a position no | onger

satisfies SES criteria, lack of funds, or the wthdrawal of SES
position authorizations by OPM

7. Ret enti on Reqgister. A roster of SES nenbers in an
area of conpetition, ranked on the basis of predom nantly perfor-
mance rel ated factors.

2-1



